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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10CFR  Part  211 

[Docket  No.  ERA-R-79-23C] 

Motor  Gasoline  Allocation; 

Adjustments  and  Downward 
Certification 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  availability  of  draft 
regulatory  analysis. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  has  prepared  for  public 
comment  a  draft  regulatory  analysis  of 
the  proposals  pending  under  the  motor 
gasoline  allocation  program  which 
would  establish  a  downward 
certification  procedure  for  jobbers  and 
other  wholesale  purchaser-resellers.  The 
draft  analysis  is  set  forth  in  the 
Appendix  to  this  notice.  Written 
comments  are  solicited  on  all  aspects  of 
the  draft  analysis. 

DATE:  Written  comments  by  October  31, 
1980. 

ADDRESS:  All  written  comments  to: 
Economic  Regulatory  Administration, 
Office  of  Public  Hearing  Management, 
Docket  No.  ERA-R-79-23C,  Room  B-210, 
2000  M  Street,  N.W.,  Washington,  D.C. 
20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Ford  (Comment  Procedures), 
Economic  Regulatory  Administration, 
Room  B-210,  2000  M  Street,  N.W., 
Washington,  D.C.  20461.  (202)  653- 
3971. 

William  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  N.W.,  Washington,  D.C.  20461. 
(202)  653-4055. 

C.  Eric  Hager  (Office  of  Regulatory 
Policy),  Economic  Regulatory 
Administration,  Room  7202  2000  M 
Street,  N.W.,  Washington,  D.C.  20461. 
(202)  653-3974. 

SUPPLEMENTARY  INFORMATION:  On 

November  30, 1979,  ERA  proposed  for 
public  comment  alternative  regulatory 
changes  to  establish  a  downward 
certification  and  adjustment  procedure 
for  wholesale  purchaser-resellers  of 
motor  gasoline  (44  FR  69962,  December 
5, 1979).  Under  the  allocation  program,  a 
wholesale  purchaser-reseller’s 
entitlements  are  determined  with 
reference  to  the  firm’s  base  period 
supply  obligations.  When  a  reseller’s 
base  period  allocation  obligations  are 
increased  by  an  ERA  assignment  or 
adjustment,  the  firm  may  adjust  upward 


its  allocation  entitlements  by  certifying 
to  its  suppliers  the  corresponding 
increase  in  accordance  with  10  CFR 
211.13(C).  However,  when  a  reseller’s 
obligations  decrease  because  a 
relationship  with  a  base  period 
purchaser  is  terminated,  there  is  no 
equivalent  mandatory  procedure  to 
certify  to  its  suppliers  the  corresponding 
decrease  except  where  previous  upward 
adjustments  have  been  granted  to  the 
firm. 

The  downward  certification  proposals 
were  designed  to  assure  that  a  reseller’s 
entitlements  from  suppliers  match  more 
closely  the  firm’s  actual  obligations  to 
purchasers.  The  changes  proposed  were 
intended  to  restore  this  balance  and  to 
resolve  the  distortions  the  absence  of  a 
downward  adjustment  is  having  on  the 
program’s  effectiveness  as  a  measure  of 
actual  supply  conditions. 

The  November  30  notice  of  proposed 
rulemaking  set  forth  several  alternative 
methods  of  achieving  this  result,  and  a 
substantial  number  of  written  comments 
and  extensive  public  testimony  have 
been  received.  In  general,  jobbers  and 
their  representatives  opposed  adoption 
of  any  rule  that  would  adjust  downward 
reseller  allocation  entitlements  to  reflect 
reduced  supply  obligations. 

After  careful  review  of  the  issues 
raised  in  the  comments,  ERA  decided 
not  to  adopt  the  principal  proposal  on 
the  grounds  that  it  might  operate  to 
divert  supply  from  markets  that  have 
experienced  no  net  reduction  in  demand 
(45  FR  28148,  April  28, 1980).  In  order  to 
provide  opportunity  for  a  more  complete 
exploration  of  this  and  other  issues,  we 
stated  our  intent  to  prepare  a  regulatory 
analysis  of  the  alternative  proposals. 

This  is  to  give  notice  that  a  draft 
regulatory  analysis  has  been  prepared 
and  is  set  forth  in  the  Appendix  to  this 
notice. 

In  general,  the  findings  of  the  draft 
analysis  are  consistent  with  the  ERA’S 
initial  conclusion  that  the  allocation 
program  would  operate  more  effectively 
if  some  form  of  downward  certification 
requirement  were  adopted.  The  draft 
analysis  assesses  the  costs  and  benefits 
of  the  alternative  provisions  and 
indicates  our  tentative  conclusions  on 
the  merit  of  each.  The  analysis  has  also 
taken  into  account  related  aspects  of  the 
pending  proposals  to  revise  the  motor 
gasoline  allocation  program  set  forth  in 
a  notice  of  proposed  rulemaking  issued 
on  June  6, 1980  (45  FR  40078,  June  12, 
1980).  In  this  respect,  the  interaction  of 
each  set  of  proposals  is  complex,  and 
comment  is  invited  on  all  aspects  of 
their  operation. 

Written  comments  should  be 
submitted  by  October  31, 1980,  to  the 
address  indicated  in  the  “Addresses” 


section  of  this  notice.  Comments  should 
be  identified  on  the  outside  envelope 
and  on  the  document  with  the  docket 
number  and  the  designation: 

“Downward  Certification  Regulatory 
Analysis”.  Ten  copies  should  be 
submitted. 

Any  information  or  data  submitted 
which  you  consider  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential  status 
of  such  information  or  data  and  to  treat 
it  according  to  our  determination. 

No  further  action  will  be  taken  in  this 
proceeding  until  the  comments  on  the 
draft  regulatory  analysis  have  been 
received  and  evaluated. 

Issued  in  Washington,  D.C.,  August  26, 

1980. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

Appendix — Draft  Regulatory  Analysis 
Notice  of  Proposed  Rulemaking  Motor 
Gasoline  Downward  Certification 

I.  Introduction 

a.  Purpose  of  Analysis.  The  economic 
Regulatory  Administration  (ERA)  of  the 
Department  of  Energy  (DOE)  prepares 
regulatory  analyses  of  proposed 
regulations  which  may  either  have  a 
major  impact  on  the  general  economy, 
individual  industries,  or  geographic 
regions  and  levels  of  government,  or 
may  be  significant  in  that  they 
substantially  affect  public  policy.1  An 
analysis  should  present  a  review  of  the 
issues  prompting  the  regulatory 
proposals  and  an  evaluation  of 
alternative  regulatory  and  non- 
regulatory  solutions. 

In  the  Notice  of  Proposed  Rulemaking 
issued  November  30, 1979  entitled 
"Motor  Gasoline  Allocation: 
Adjustments  and  Downward 
Certification”,  it  was  determined  that 
adoption  of  a  certification  procedure  to 
supplement  the  existing  provisions 
applicable  to  gasoline  marketers  does 
not  require  preparation  of  a  regulatory 
analysis  (44  FR  69962,  December  5, 

1979). 

Upon  review  of  the  extensive  public 
comment  received  and  its  further 
consideration,  the  ERA  stated  that 
would  nonetheless  prepare  for  public 
review  an  analysis  of  the  pending 
alternative  proposals  (45  FR  28148,  April 
28, 1980).  The  analysis  will  examine  the 
basis  for  and  probable  effects  of  the 


1  Executive  Order  12044,  “Improving  Government 
Regulations"  (43  F.R.  12661,  March  23, 1978)  and  the 
Department  of  Energy's  Implementing  DOE  Order 
2030.1,  "Procedures  for  the  Development  and 
Analysis  of  Regulations,  Standards  and  Guidelines” 
(44  F.R.  1032,  January  3, 1979). 
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alternative  proposals  with  particular 
reference  to  their  applicability  to 
gasoline  marketers. 

b.  Scope  of  Analysis.  The  gasoline 
allocation  program  is  designed  to 
alleviate  the  adverse  effects  of  a  supply 
shortfall  at  the  wholesale  level  and 
indirectly  thereby  upon  consumers. 
During  those  periods  when  a  supplier 
has  insufficient  product  to  meet  its 
purchasers’  base  period  entitlements, 
the  program  recognizes  certain  priority 
activities  and  applies  the  necessary 
supply  reductions  equitably  among  a 
supplier’s  remaining  customers.  When 
supply  is  adequate,  purchasers  may 
obtain  product  from  any  supplier  who 
has  it  to  sell  without  risk  of  losing  future 
allocation  entitlements,  provided  this 
base  period  is  not  changed  in  the  future. 

Because  the  program  governs  all 
supplier  purchaser  relationships  at  the 
wholesale  level,  its  operation  depends 
upon  firms  determining  among 
themselves  the  applicability  of  its 
provisions.  As  a  matter  of  course, 
individual  relationships  may  be 
reviewed  by  the  ERA  to  consider 
requests  for  adjustments  and 
assignments,  to  resolve  disputes  among 
firms,  and  to  determine  compliance  with 
its  provisions.  In  most  respects, 
however,  the  program  is  self-operating. 

The  category  of  marketers  to  which 
the  pending  proposals  and  this  analysis 
are  most  directly  related  include 
“jobbers”  and  other  firms  that  fall 
within  the  regulatory  term  "wholesale 
purchaser-reseller".  This  term  is  defined 
in  §  211.51  of  the  regulations  to  mean 

any  firm  which  purchases,  receives  through 
transfer,  or  otherwise  obtains  (as  by 
consignment)  an  allocated  product  and 
resells  or  otherwise  transfers  it  to  other 
purchasers  without  substantially  changing  its 
form. 

The  definition  is  intended  to  include 
marketers  that  purchase  and  resell  or 
transfer  product  to  their  own  retail 
facilities,  the  facilities  of  independent 
dealers,  or  commercial  accounts. 

While  the  DOE  collects  and  has 
available  significant  data  with  respect 
to  many  features  of  the  allocation 
program,  little  information  is  routinely 
collected  specifically  on  the  activities  of 
wholesale  purchaser-resellers.  This 
analysis  relies  to  a  large  extent  on  the 
limited  program  data  available,  the 
information  and  views  provided  in 
rulemaking  and  other  proceedings,  and 
generally  available  publications.  The 
analysis  is  not  based  upon  a  specific 
data  collection  activity.  However,  the 
foregoing  provide  a  reasonably  reliable 
basis  upon  which  indicators  of  probable 
qualitative  effects  can  be  identified. 


II.  Background 

a.  Legislative  Objectives.  The 
statutory  authority  for  the  motor 
gasoline  allocation  program  is  the 
Emergency  Petroleum  Allocation  Act  of 
1973  (Pub.  L.  93-159)  as  amended,  which 
provides  that  the  program  to  the 
maximum  extent  practicable  shall 
provide  for  a  number  of  broad 
objectives  in  §  4(b)(1)  thereof,  including 

preservation  of  an  economically  sound  and 
competitive  petroleum  industry;  including  the 
priority  needs  to  restore  and  foster 
competition  in  the  producing,  refining, 
distribution,  marketing,  and  petrochemical 
sectors  of  such  industry,  and  to  preserve  the 
competitive  viability  of  independent  refiners, 
small  refiners,  nonbranded  independent 
marketers,  and  branded  independent 
marketers; 

***** 

equitable  distribution  of  crude  oil,  residual 
fuel  oil,  and  refined  petroleum  products  at 
equitable  prices  among  all  regions  and  areas 
of  the  United  States  and  sectors  of  the 
petroleum  industry,  including  independent 
refiners,  small  refiners,  nonbranded 
independent  marketers,  branded  independent 
marketers,  and  among  all  users; 
***** 

economic  efficiency;  and 
***** 

minimization  of  economic  distortion, 
inflexibility,  and  unnecessary  interference 
with  market  mechanisms. 

The  statute,  which  is  scheduled  to 
expire  on  September  30, 1981  directs 
that  the  program  be  designed  and 
implemented  in  a  manner  that  (i)  meets 
the  nation’s  priority  needs,  (ii) 
distributes  remaining  supplies  equitably 
and  (iii)  does  so  in  a  manner  that 
preserves  the  competitive  viability  of 
the  independent  sectors  of  the  industry. 
The  pending  downward  certification 
proposals  are  evaluated  in  light  of  these 
primary  objectives. 

b.  Current  Regulatory  Program — 1. 
Supplier  Purchaser  Relationships.  In 
general,  the  regulatory  program 
allocates  product  to  historic  purchasers 
with  reference  to  purchases  made  during 
the  base  period  year,  November  1977 
through  October  1978.  In  a  calendar 
month  when  supplies  are  adequate,  a 
purchaser  is  entitled  to  receive  from  its 
historic  suppliers  the  same  volumes  that 
it  received  during  the  corresponding 
month  of  the  base  period.  Certain  bulk 
purchaser  customers  engaged  in 
specified  priority  uses  are  always 
entitled  to  receive  their  full  base  period 
volumes.  Remaining  purchasers’ 
entitlements  are  subject  to  pro  rata 
reductions  during  months  for  which 
supply  is  inadequate  to  meet  all  base 
period  obligations.  These  reductions  are 
made  by  application  of  an  “allocation 
fraction.” 


Allocation  entitlements  of  wholesale 
purchaser-resellers  are  determined  with 
reference  to  each  firm’s  obligations  to  its 
base  period  customers.  When  a 
reseller’s  base  period  allocation 
obligations  are  increased  by  an  ERA 
assignment  or  adjustment,  a  reseller 
may  adjust  upward  its  allocation 
entitlements  by  certifying  to  its  suppliers 
to  corresponding  increases  in 
accordance  with  procedures  set  forth  in 
the  regulations.  However,  when  a 
reseller’s  obligations  decrease  because  a 
relationship  with  a  base  period 
purchaser  is  terminated,  there  is  no 
equivalent  mandatory  procedure  to 
certify  to  its  suppliers  the  corresponding 
decrease  except  where  previous  upward 
adjustments  have  been  granted  to  the 
firm. 

2.  Surplus  Product  Rule.  In  cases 
where  supply  for  a  month  is  in  excess  of 
a  supplier’s  monthly  allocation 
obligations,  the  supplier  is  deemed  to 
have  “surplus  product”  which  certain 
large  or  "prime”  suppliers  are  required 
to  report  to  ERA.  In  such  cases,  the  ERA 
can  direct  the  supplier  to  distribute  the 
product  to  specific  purchasers,  to  retain 
the  surplus  in  inventory,  or  to  take  other 
appropriate  action.  Firms  not  qualifying 
as  “prime  suppliers”  need  not  report  the 
volumes  but  are  required  to  distribute 
them  in  accordance  with  the  surplus 
product  rules. 

Unless  otherwise  directed  by  ERA, 
suppliers  are  required  to  offer  surplus 
product  to  their  classes  of  branded  and 
non-branded  independent  marketer 
customers  in  the  same  proportion  that 
the  base  period  volumes  of  those  classes 
bear  to  the  base  period  volumes  of  all 
their  purchasers.  Having  done  this,  a 
supplier  may  then  distribute  the  product 
at  its  discretion.  Suppliers  with  an 
allocation  fraction  of  less  than  or  equal 
to  1.0  may  also  have  “underlifted” 
product  which  is  that  which  remains 
when  a  base  period  purchaser  fails  to 
take  its  full  allocation  for  a  month. 
Underlifted  product  in  such 
circumstances  qualifies  as  surplus  and 
must  also  be  distributed  in  accordance 
with  the  surplus  product  rules. 

3.  Closed  Retail  Outlets.  Under  the 
current  provisions,  the  product  a 
marketer  would  have  been  required  to 
allocate  to  a  retail  outlet  that  closed  is 
required  to  be  offered  to  its  remaining 
customers  either  by  increasing  its 
allocation  fraction  if  it  is  less  than  1.0,  or 
by  distributing  the  volumes  as  surplus 
product. 

With  regard  to  closed  retail  outlets, 

§  211.106(d)(2)  of  the  regulations 
provides 

Whenever  an  operator  of  a  retail  sales  outlet 
goes  out  of  business  *  *  *  the  supplier  of 
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that  outlet  shall,  in  calculating  its  allocation 
fraction,  remove  the  amount  of  the  allocation 
entitlement  of  that  retail  sales  outlet  from  its 
supply  obligation,  unless  the  right  to  such 
allocation  has  transferred  to  a 
successor  *  *  * 

Thus,  when  a  retail  sales  outlet  is 
closed,  the  supplier  must  increase  the 
volume  made  available  to  its  remaining 
base  period  coustomers  or  distribute  the 
product  as  surplus. 

If  a  closed  outlet  had  been  operated 
by  the  reseller,  it  may  request  that  ERA 
adjust  upward  the  allocations  to  its 
remaining  retail  outlets.  A  supplier 
which  operates  two  or  more  retail 
outlet's  may  also  reassign  up  to  30 
percent  of  the  allocation  entitlement  of 
one  retail  outlet  it  operates  to  another 
which  it  operates  without  further 
notification  to  the  ERA 
(§  2H.106(b)(3)(ii)). 

4.  Existing  Downward  Certification 
Provision.  The  only  current  provision 
that  requires  a  firm  to  certify  to  its 
supplier  a  downward  adjustment  to 
correspond  to  reduced  supply 
obligations  is  set  forth  in  §  211.13(f). 

This  section  relates  to  provisions 
permitting  a  wholesale  purchaser- 
reseller  to  certify  to  its  supplier 
increased  supply  obligations  as  a  result 
of  ERA  assignments  and  adjustments 
made  pursuant  to  §  211.13(c).  To  obtain 
upward  adjustments  to  reflect  ERA 
assignments,  §  211.13(f)  requires  the 
applicant  to  state  that  the  additional 
volumes  ' 

shall  be  used  only  for  the  purpose  stated  in 
the  application,  shall  not  be  diverted  for 
other  uses;  and  that  if  its  needs  decline,  the 
purchaser  shall  file  an  amended  application 
for  a  downward  adjustment  to  its  base  period 
use. 

In  an  interpretation  of  this  provision, 
the  DOE  stated  that  the  downward 
certification  requirement  applies  only  to 
the  specific  volumes  for  which  a 
previous  adjustment  has  been  made  and 
not  to  the  overall  supply  obligations  of 
the  applicant  or  to  categories  of  uses. 
Nelson  Oil  Co.,  Interpretation  1978-24. 
Under  this  provision,  the  decreased 
supply  obligations  attributable  to  a 
closed  station  must  be  certified  as  a 
downward  adjustment  by  a  wholesale 
purchaser-reseller  only  if  the  volumes 
allocated  to  the  closed  outlet  had 
previously  been  the  subject  of  an 
upward  adjustment.2 

c.  Problems  Under  the  Current  Rules. 
Since  the  inception  of  the  allocation 
program  in  1974,  mid-level  marketer 

*  In  a  recent  court  decision,  Shell  Oil  Co.  v. 
Nelson  Oil  Co..  Inc..  No.  9-47  (TECA  July  21, 1980), 
the  Temporary  Emergency  Court  of  Appeals 
determined  that  circumstances  other  than  station 
closings  can  also  trigger  the  §  211.13(f)  downward 
certification  requirement. 


expansion  has  been  occurring  at  an 
apparent  rate  that  may  have  been 
exaggerated  by  effects  of  the  allocation 
regulations.  During  the  period  1974  to 

1978,  the  28  largest  refiners  reported  a 
decrease  in  the  gasoline  allocation 
shares  of  directly  supplied  retail  outlets 
and  reported  significant  increases  for 
the  jobber/ chain  retailer  class  of  trade.* 
This  trend  was  especially  evident  for  the 
top  eight  refiners.  In  general,  refiners 
have  greatly  increased  the  amount  of 
product  distributed  through  jobbers  for 
supply  to  independent  outlets  and  large 
consumers.  Throughout  1979  and  1980, 
approximately  49  percent  of  all  refiners' 
total  supplies  to  independents  were 
delivered  through  jobbers,  up  from  36 
percent  in  1972.4  While  a  combination  of 
influences  may  produce  this 
phenomenon,  dramatic  shifts  in  market 
position  during  periods  when  many 
suppliers  have  been  applying  allocation 
fractions  suggest  that  incentives  created 
by  the  regulations  may  be  contributing 
to  this  growth. 

In  this  respect,  ERA  continued  to 
receive  anecdotal  information  that  some 
marketers  were  engaged  in  manipulation 
of  the  adjustment  provisions  solely  in  an 
effort  to  expand  market  share.  In  one 
case,  a  refiner  reported  that  a  medium 
sized  jobber  with  an  allocation  of 
approximately  600,000  gallons  on 
January  1, 1975,  was  able  by  use  of 
upward  adjustment  procedures  to 
increase  its  allocation  entitlement  to 
more  than  10  million  gallons  by  July  31, 

1979,  The  expansion  of  the  jobber’s 
allocation  entitlement  over  the  objection 
of  the  supplying  refiner  eventually 
resulted  in  reducing  the  amount  supplied 
to  the  refiner’s  remaining  base  period 
purchasers  to  three  percent  of  the 
volume  supplied  by  the  refiner  at  the 
point  of  delivery. 

In  general,  all  indicators  available  to 
DOE  suggest  that  the  market  share  of 
non-refiner  wholesale  purchaser- 
resellers  has  increased  substantially 
during  the  existence  of  the  allocation 
program.  The  ERA  has  not  collected 
reliable  data  on  the  extent  to  which  new 
assignments  and  upward  adjustments 
are  made  to  resellers.  However,  the 
means  to  receive  increases  on  a 
relatively  liberal  basis  are  available  to 
this  class  of  firms,  significant  incentives 
exist  to  take  advantage  of  these 
provisions,  and  extensive  anecdotal 
accounts  all  point  to  a  probable 
correlation  between  use  of  the  upward 

3  DOE,  Office  of  Competition,  The  State  of 
Competition  in  Gasoline  Marketing,  Part  I,  May 

1980,  p.  102. 

4  DOE,  EIA  Petroleum  Market  Shares  "Report  on 
Sales  of  Refined  Petroleum  Products.” 


adjustment  provisions  and  the  increases 
in  market  share  evident  for  this  group. 

In  addition,  there  have  been 
indications  that  relatively  large  volumes 
of  gasoline  flowed  out  of  the  regulated 
distribution  system  during  the  gasoline 
shortfall  that  occurred  in  1979.  Since 
little  reliable  data  on  spot  market 
transactions  are  available  to  DOE, 
conclusions  on  the  extent  of  spot  market 
activity  and  particularly  the  types  of 
firms  involved  in  such  activity  cannot  be 
determined  definitively.  During  this 
period,  there  were  indications  that  large 
volumes  of  domestic  gasoline  were 
being  sold  in  these  unallocated  markets. 
On  the  basis  of  this  and  other 
information,  the  ERA  initiated  a  number 
of  special  investigations  into  possible 
violations  of  the  regulations.  In  general, 
these  investigative  efforts  have 
confirmed  that  abuses  were  occurring. 

In  one  case,  a  large  marketer  of  gasoline 
closed  more  than  200  retail  gasoline 
outlets,  yet  continued  to  receive  in 
excess  of  12  million  gallons  a  month  for 
which  it  effectively  had  no  allocation 
obligation.  In  the  course  of  this 
investigation,  it  was  determined  that 
most  of  this  product  was  diverted  to  the 
spot  market  and  possibly  lost  to  the 
marketing  area  to  which  it  had  been 
originally  allocated. 

The  current  rules  dictate  specifically 
the  manner  in  which  product  freed  from 
lost  business  is  to  be  allocated.  Section 
211.106(d)(2)  requires  suppliers  in  such 
cases  to  increase  the  allocable  supply  to 
remaining  customers  or  to  distribute  the 
remaining  product  as  surplus.  Diverting 
such  product  to  the  spot  market  or 
otherwise  disposing  of  it  is  a  clear 
violation  of  the  regulations. 

In  general,  however,  opportunities  for 
identifying  these  violations  do  not  arise 
on  a  consistent  basis.  A  supplier's 
remaining  customers  usually  cannot 
know  whether  other  supplied  outlets 
have  been  closed,  whether  the  supplier 
has  accounted  for  the  volumes  in 
calculating  an  allocation  fraction  or 
whether  the  supplier  has  complied  with 
the  surplus  product  rules.  Furthermore, 
ERA  cannot  review  each  supplier 
purchaser  relationship  on  a  case  by  case 
basis  to  determine  whether  violations  of 
this  sort  have  occurred.  A  premise  of  the 
downward  certification  proposals  is  that 
with  the  aid  of  a  mandatory  notification 
requirement,  a  marketer’s  supplier  is  in 
a  better  position  to  monitor  closely 
compliance  with  these  procedures.  A 
supplier,  particularly  during  a  shortage, 
will  want  to  be  sure  that  its  reseller 
customers’  allocation  entitlements 
match  closely  their  actual  obligations.  A 
supplier  would  be  especially  alert  to  a 
marketer’s  taking  unusual  advantage  of 
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provisions  enabling  it  to  increase  its 
own  entitlements  by  declaring  itself  a 
“willing  supplier"  for  new  business.  A 
reluctant  supplier  would  scrutinize 
carefully  the  upward  adjustment  request 
and  have  an  incentive  to  insist  that  a 
downward  certification  be  made  where 
appropriate.  In  this  respect,  a  downward 
certification  procedure  could  provide 
refiners  and  other  suppliers  with  a  more 
effective  means  of  assuring  that  a 
marketer’s  supply  entitlements  reflect 
actual  supply  obligations.  However, 
whether  such  a  notification  procedure 
could  be  enforced  in  each  and  every 
situation  remains  to  be  seen. 

The  absence  of  a  downward 
certification  procedure  can  also 
contribute  to  distortions  in  the 
allocation  fraction  as  a  measure  of 
actual  supply  conditions.  Each  month  a 
supplier  is  required  to  offer  to  its 
historic  purchasers  a  volume  of  gasoline 
equal  to  the  volume  purchased  during 
the  same  month  of  the  base  period. 

When  a  supplier’s  total  available  supply 
is  less  than  its  total  obligations,  the  firm 
must  reduce  on  a  pro  rata  basis  the 
amount  supplied  to  its  non-priority 
purchaseers  by  the  application  of  an 
allocation  fraction.  The  numerator  of  the 
allocation  fraction  represents  a 
supplier’s  allocable  supply  less 
obligations  to  priority  use  customers  and 
state  set-aside  volumes.  The 
denominator  represents  the  supplier’s 
base  period  obligations.  If  the  allocation 
fraction  is  less  than  1.0,  all  purchasers 
whose  allocation  level  is  subject  to  the 
fraction  are  offered  only  that  portion  of 
their  base  period  volumes. 

A  low  allocation  fraction  can  reflect 
either  a  decrease  in  supply  or  an 
increase  in  obligations  or  both.  The 
allocation  program  cannot  increase  the 
amount  of  product  available  to  a  refiner 
but  does  operate  actively  to  effect 
increases  and  decreases  in  obligations. 
This  can  occur  either  as  a  result  of  the 
upward  adjustment  provisions  available 
to  firms  through  new  station  and  interim 
assignment  procedures  or  the  limited 
downward  certification  procedure  under 
§  211.13(f).  Continuing  increases  in 
obligations  from  a  relatively  fixed  level 
of  allocable  supply  results  in  downward 
pressure  on  suppliers’  allocation 
fractions.  When  decreased  supply 
obligations  through  station  closings  or 
other  shifts  are  not  accounted  for,  the 
accuracy  of  the  allocation  fraction  as  a 
measure  of  actual  supply  conditions  is 
distorted.  This  could  be  resulting  in 
lower  refiner  allocation  fractions  and 
less  product  being  available  to 
independent  retail  dealers  that  are 
supplied  directly  by  refiners. 


111.  Proposed  Amendments 

a.  Rulemaking  History.  On  July  15, 

1979,  ERA  adopted,  effective  September 
1, 1979,  amendments  to  the  allocation 
regulations  which  included  a  downward 
adjustment  provision  for  wholesale 
purchaser-resellers  whose  supply 
obligations  to  retail  sales  outlets 
decreased  (44  FR  42529,  July  19, 1979).5 

On  August  22, 1979,  the  effective  date 
of  the  downward  certification  procedure 
was  deferred  until  October  1, 1979,  and 
on  September  11, 1979,  the  effective  date 
was  deferred  again  to  the  date  of 
completion  of  the  pending  rulemaking 
proceedings  (44  FR  54041,  September  18, 
1979).  On  November  30, 1979,  a  notice  of 
proposed  rulemaking  was  issued 
presenting  several  alternative 
downward  certification  proposals  and 
soliciting  further  public  comment  (44  FR 
69961,  December  5, 1979). 

Many  refiners  and  others  responding 
to  the  downward  certification  proposals 
contended  that  the  allocation  program 
was  being  distorted  significantly 
because  of  the  growing  imbalance 
occurring  between  mid-level  marketers’ 
allocation  entitlements  and  their  actual 
supply  obligations.  Marketers  opposed 
adoption  of  a  downward  certification 
requirement  on  the  grounds  that  it 
would  severely  restrict  their  ability  to 
respond  to  demand  shifts  occurring 
within  their  markets  and  would  tend  to 
move  product  away  from  the  market 
area  they  serve.  The  mechanism  under 
consideration  for  correction  of  this 
effect  would  have  provided  that  a 
wholesale  purchaser-reseller  must 
adjust  downward  its  base  period  use  by 
the  amount  its  supply  obligations 
decrease  when  a  retail  sales  outlet  that 
it  supplies  goes  out  of  business  or 
otherwise  reduces  its  allocation 
obligation.  On  April  21, 1980,  ERA 
announced  that  it  would  not  adopt  the 
principal  downward  certification 
proposal  and  that  the  rulemaking 
proceeding  would  be  continued  pending 
preparation  of  this  regulatory  analysis 
(45  FR  28148,  April  28, 1980). 

b.  Alternatives  Under  Consideration. 
The  alternatives  to  the  principal 
downward  certification  proposal 
described  in  the  December  5, 1979  notice 
of  proposed  rulemaking  were  presented 
as  follows: 

The  first  would  require  downward 
adjustments  only  as  a  condition 
precedent  to  receiving  an  upward 


5  On  July  19. 1979,  a  corrective  amendment  was 
adopted  to  include  wholesale  purchaser-consumers 
and  bulk  purchasers  as  categories  of  customers  for 
which  downward  adjustments  would  be  applicable 
and  to  clarify  that  the  provision  would  have  applied 
for  decreased  supply  obligations  occurring  since  the 
corresponding  base  period  month  (44  FR  43450,  July 
25, 1979). 


adjustment.  Under  this  alternative, 
wholesale  purchaser-resellers  would  not 
be  required  to  adjust  downward  their 
base  period  uses  when  their  supply 
obligations  decrease  except  to  the 
extent  that  they  wish  to  certify  upward 
adjustments  to  their  suppliers. 

The  second  would  require  downward 
adjustments  when  retail  outlets  close 
but  would  not  require  downward 
adjustments  when  a  reseller  is  relieved 
of  its  obligation  to  supply  wholesale 
purchaser-consumers  or  bulk  purchaser 
customers. 

The  third  would  require  certification 
of  downward  adjustments  only  when  a 
supplier’s  base  period  obligations  are 
assumed  by  another  supplier  in 
accordance  with  the  regulations.  To  a 
varying  extent,  ERA  requires  applicants 
to  account  for  the  reduced  obligation 
when  its  Regional  Offices  approve 
applications  for  such  reassignments. 

The  fourth  would  require  downward 
adjustments  only  for  decreased 
obligations  due  to  station  closings  that 
occurred  subsequent  to  the  end  of  the 
current  base  period. 

The  fifth  would  apply  prospectively 
only  from  the  date  of  the  adoption  of  a 
final  rule.  Under  this  alternative, 
marketers  would  be  required  to  certify 
to  their  suppliers  downward 
adjustments  for  lost  business  occurring 
only  in  the  future. 

In  connection  with  these  alternatives, 
ERA  stated  that  none  are  mutually 
exclusive,  and  that  features  from  more 
than  one  alternative  could  be  included 
in  a  final  rule. 

c.  Effective  Date  of  Alternatives.  The 
pending  proposals  present  for 
consideration  several  proposed  effective 
dates.  The  principal  proposal  would 
have  required  resellers  to  certify 
downward  adjustments  for  amounts  that 
its  supply  obligations  have  decreased 
since  the  corresponding  base  period 
month  of  the  period  November  1977 
through  October  1978.  This  provision 
would  have  required  wholesale 
purchaser-resellers  to  certify  to  their 
suppliers  downward  adjustments  to 
correspond  to  all  decreased  obligations 
back  to  October  1978. 

One  alternative  would  apply  to 
decreased  obligations  from  station 
closings  occurring  prospectively  only 
from  the  date  of  adoption  of  a  final  rule, 
thus  requiring  downward  certification 
for  decreased  obligations  occurring  only 
in  the  future. 

A  significant  portion  of  the  comments 
received  argued  strongly  against 
adoption  of  any  of  the  alternative 
proposals  on  a  retroactive  basis.  Many 
of  the  firms  commenting  opposed  a 
retroactive  application  on  the  grounds 
that  severe  disruptions  within  many 
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markets  would  result,  and  that  the 
additional  administrative  burdens 
imposed  on  many  small  firms  w'ould 
outweigh  any  advantages  achieved.  In 
addition,  several  opposed  as  inherently 
unfair,  administrative  action  of  any  type 
adopted  on  a  retroactive  basis.  Because, 
there  is  no  doubt  that  a  retroactive 
provision  could  affect  a  very  large 
number  of  base  period  relationships,  the 
administrative  disruptions  associated 
therewith  would  tend  to  be  out  of 
proportion  to  possible  benefits.  On  this 
basis,  a  potential  downward 
certification  procedure  is  under 
consideration  with  respect  to 
prospective  application  only. 

IV  Analysis  of  Alternatives 

a.  Downward  and  Upward 
Certification  Combined.  This  alternative 
would  require  a  marketer  to  certify  to  its 
supplier  a  downward  adjustment  only 
as  a  condition  precedent  to  receiving  an 
upward  adjustment  to  meet  increased 
supply  obligations.  This  proposed 
alternative  would  effectively  require  a 
marketer  to  net  out  upward  and 
downward  adjustments  to  its  allocation 
obligations.  In  a  case  where  a  marketer 
is  relieved  of  a  base  period  obligation 
because  an  outlet  closes,  no  downward 
certification  would  be  required  except 
when  the  firm  seeks  an  increase  in  its 
allocation  entitlements  to  supply  new 
business.  Under  this  alternative  an 
upward  adjustment  would  be  authorized 
only  for  volumes  in  excess  of  those  no 
longer  obligated  to  closed  stations. 

If  a  firm  applied  for  an  ERA 
assignment  for  a  marketer  to  supply  a 
new  retail  outlet  at  a  level  of  100,000 
gallons  per  month,  and  the  marketer  had 
experienced  a  decrease  in  its  supply 
obligation  for  a  closed  outlet  of  75,000 
gallons,  upon  receipt  of  the  obligation  to 
supply  the  new  outlet  with  100,000 
gallons,  the  marketer  would  be 
permitted  to  certify  an  upward 
adjustment  of  only  up  to  25.000  gallons 
per  month.  If  the  marketer’s  lost 
business  equaled  100,000  gallons  per 
month,  the  new  assignment  would  be 
made,  but  no  upward  adjustment  would 
be  granted. 

For  firms  whose  upward  certification 
volumes  were  less  than  the  volumes 
attributable  to  decreased  supply 
obligations,  no  upward  adjustment  of 
allocation  entitlements  would  be 
granted.  In  this  latter  example,  however, 
the  firm  would  not  be  required  to  certify 
to  its  supplier  the  incremental  decrease 
in  obligations  to  reflect  the  lost 
business.  The  available  volumes  would 
only  be  required  to  be  offered  to  the 
firm’s  other  base  period  purchasers  in 
accordance  with  existing  procedures. 


This  alternative  differs  somewhat 
from  the  currently  effective  downward 
certification  provision  in  §  211.13(f) 
which  requires  a  reduction  in  allocation 
entitlements  that  had  been  previously 
awarded  with  respect  to  a  specific  base 
period  purchaser.  The  new  proposed 
alternative  would  require  a  comparison 
of  firm-wide  increases  and  decreases  in 
obligations  without  reference  to  specific 
purchaser. 

1.  Effect  on  Marketers.  The  proposed 
alternative  would  not  impose  upon 
marketers  any  affirmative  requirement 
to  report  to  suppliers  decreased 
obligations  excxept  to  the  extent 
upward  adjustments  for  new  business 
are  sought.  Adoption  of  this  alternative 
would  tend  to  restrict  the  present  ability 
of  some  resellers  to  increase  market 
share  by  a  combined  pattern  of  applying 
for  upward  adjustments  and  distributing 
volumes  freed  from  lost  business  to 
other  purchasers.  The  alternative  would 
serve  to  halt  this  practice  with  respect  to 
future  station  closings  and  would 
effectively  preserve  resellers'  base 
period  allocation  volumes  as  of  the  date 
of  its  adoption.  Reductions  in  allocation 
entitlements  would  be  effected  only  for 
the  purpose  of  offsetting  equivalent 
upward  adjustments  sought  by  a  firm. 
This  rule  would  tend  to  decrease  the 
ability  of  jobbers  to  expand  market 
share  solely  by  manipulation  of  the 
allocation  regulations. 

2.  Effect  on  Supply.  The  alternative 
would  tend  to  reduce  jobbers  flexibility 
to  shift  volumes  within  markets  and  to 
divert  product  unlawfully  to  spot 
markets.  During  periods  of  ample 
gasoline  availability,  however,  the 
impact  of  this  provision  on  supply 
patterns  would  tend  to  be  minimal. 

Adoption  of  this  proposed  procedure 
would  probably  result  in  fewer  new 
station  applications  because  an 
applicant  would  be  required  to  account 
for  volumes  attributable  to  closed 
stations  or  other  lost  business.  By 
minimizing  the  incentive  to  apply  for 
new  station  assignments,  the  rule  would 
tend  to  reduce  the  erosion  of  existing 
station  allocations  from  which  new 
stations  are  often  supplied  and  would 
tend  to  reduce  administrative  burdens 
generally. 

If  adopted,  however,  the  alternative 
could  also  operate  as  a  disincentive  to 
convert  outmoded  outlets  to  more 
efficient  operations  in  those  instances 
where  total  lost  business  exceeded  new 
station  needs.  For  example,  a  firm  may 
be  reluctant  to  consolidate  inefficient  or 
unprofitable  stations  for  fear  of  having 
to  account  for  volumes  it  has 
redistributed  from  previously  closed 
outlets.  This  could  inhibit  improvements 
in  marketing  patterns  and  tend  to  reduce 


a  marketer’s  flexibility  to  respond  to 
actual  demand  shifts. 

The  generalized  effect  the  alternative 
may  have  upon  product  movement 
within  markets  is  difficult  to  predict.  On 
the  one  hand,  unaccounted  for  volumes 
freed  prior  to  the  provision's  effective 
date  would  continue  to  be  effectively 
available  for  redustribution  across 
markets.  On  the  other,  requiring 
downward  certification  when  a  firm 
attempts  to  expand  its  allocation  base 
would  tend  to  contain  product  within 
the  firm’s  current  distribution  system.  In 
cases  where  a  marketer  operates  in 
more  than  one  marketing  region,  the 
offering  of  freed  product  to  all  of  the 
firm’s  base  period  purchasers  could  tend 
to  shift  some  product  among  markets. 
However,  this  is  the  case  presently,  and 
this  possible  effect  would  represent  no 
change. 

Opponents  of  a  downward 
certification  requirement  contend  that 
jobbers  would  lose  flexibility  in  closing 
stations  for  fear  of  reduced  entitlements 
and  that  this  could  encourage 
maintenance  of  inefficient  stations  and 
lead  to  higher  prices.  It  could  also  limit  a 
marketer’s  ability  to  direct  product  to 
areas  experiencing  stronger  demand, 
especially  during  a  shortage.  On  this 
basis,  it  has  been  argued  that  an  active 
spot  market  during  a  shortage  is  the 
“grease”  that  lubricates  the  allocation 
mechanism,  by  directing  supply  toward 
areas  of  most  acute  demand. 

Adoption  of  a  downward  certification 
rule  would  increase  administrative  costs 
to  marketers,  suppliers,  and  the  ERA. 
Further,  it  is  argued,  the  imposition  of 
the  increased  regulatory  burdens  in 
order  to  curb  spot  market  activity  would 
also  contribute  to  inefficiency,  since  the 
level  of  spot  market  sales  is  small  as  a 
percentage  of  national  sales.  Additional 
administrative  problems  could  arise 
under  this  rule  where  a  firm  applies  for 
an  upward  adjustment  and 
simultaneously  certifies  its  downward 
adjustments.  In  such  a  case,  there  could 
be  an  incentive  for  a  reluctant  supplier 
to  effect  the  downward  adjustment 
immediately  and  stall  the  upward 
adjustment  pending  administrative 
approval  by  ERA.  However,  the 
proposed  rule  would  not  permit  a 
supplier  to  act  independently  to  adjust 
downward  a  purchaser’s  entitlements.  A 
downward  adjustment  would  be 
effected  only  as  a  limit  on  an  authorized 
upward  adjustment.  In  general  effect, 
however,  the  alternative  would  to  a 
large  extent  discourage  apparent  abuses 
without  disrupting  reseller  positions 
within  markets. 

b.  Downward  Certification  for  Closed 
Retail  Outlets  Only.  This  alternative 
would  require  a  firm  to  certify  to  its 
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supplier  downward  adjustments  of 
allocation  entitlements  to  reflect 
volumes  attributable  to  closed  retail 
outlets,  but  not  for  decreased 
obligations  to  wholesale  purchaser- 
consumers  or  bulk  purchasers. 

Adoption  of  this  alternative  proposal 
would  require  a  downward  certification 
procedure  with  respect  to  the  major 
portion  of  the  volumes  governed  by  the 
allocation  progr&m’s  supplier  purchaser 
provisions.  The  volumes  supplied  to 
wholesale  purchaser-consumers  and 
bulk  purchasers  tend  to  be  a  small 
percentage  of  most  marketers’  sales  and 
would  have  the  advantage  of  reducing 
administrative  burdens  for  affected 
firms.  Further,  several  comments  were 
received  to  the  effect  that  many  bulk 
purchasers  and  end-user  accounts,  such 
as  construction  site  operators  or  other 
short  term  purchsers,  can  and  do  change 
often,  and  administrative  flexibility  is 
desirable  to  accommodate  these 
activities. 

c.  Downward  Adjustment  for  Supply 
Assumptions  Only.  This  alternative 
would  require  a  firm  to  certify  to  its 
supplier  a  decrease  in  its  supply 
obligation  attributable  to  supplier 
substitution  agreements  approved  by 
ERA  under  §  211.25  of  the  regulations. 
For  example,  if  Jobber  A  enters  into  an 
agreement  to  assume  Jobber  B’s  base 
period  obligation  to  supply  retailer  C. 
the  proposal  would  require  Jobber  B  to 
certify  to  its  supplier  a  reduction  in  its 
allocation  entitlements  to  reflect  the 
reduced  supply  obligation  to  retailer  C. 
This  alternative  would  operate  to  assure 
that  supply  entitlements  properly  reflect 
supply  obligations  and  would  achieve 
the  objective  of  reducing  the  amount  of 
allocated  product  available  to  a  firm 
having  no  corresponding  supply 
obligation.  This  is  currently  a  condition 
imposed  by  many  ERA  Regional  Offices 
in  approving  these  agreements  and.  to 
this  extent,  would  have  little  new 
impact.  If  adopted  in  conjunction  with 
the  first  alternative,  the  provision  would 
assure  that  the  affected  volumes  are 
properly  accounted  for  under  the 
program.  Minimal  impact  on  supply 
patterns  would  be  anticipated  under  this 
alternative. 

d.  Downward  Certification  and 
Pending  Proposals  to  Increase  Supplier 
Flexibility.  Under  the  current  allocation 
regulations,  a  wholesale  purchaser- 
reseller’s  actual  supply  obligations  are 
reduced  when  one  of  its  base  period 
purchasers  goes  out  of  business.  For 
such  firms  that  wish  to  redistribute  to 
their  remaining  customers  the  gasoline 
no  longer  supplied  to  closed  outlets,  the 
regulations  permit  applicants  to  petition 
ERA  pursuant  to  §  211.106(c)(2)(i)  for  an 


appropriate  adjustment.  The  principal 
downward  certification  provision  would 
have  modified  the  effect  of  this  section 
by  requiring  that  when  a  supplier 
reduced  its  supply  obligation,  its 
allocation  entitlement  would  be 
decreased  by  an  equivalent  amount. 

Thus,  unless  the  firm  petitioned  the  ERA 
(which  it  could  only  do  for  its  directly 
operated  outlets),  the  wholesale 
purchaser-reseller  would  no  longer  have 
been  able  to  keep  the  product  within  its 
distribution  system  for  supply  to  its 
remaining  customers. 

The  principal  proposal  no  longer 
under  consideration  would  have 
required  a  certification  upon  the  closing 
of  a  retail  sales  outlet  or  other  lost 
account.  The  volumes  attributable  to  the 
lost  business  would  be  certified  as 
reductions  up  the  supply  chain  to  the 
ultimate  supplying  refiner.  The  volumes 
so  certified  would  then  be  included  as 
an  increase  to  the  refiner’s  allocable 
supply  for  a  month  and  effectively 
distributed  on  a  pro  rata  basis  to  all  the 
refiner’s  base  period  customers.  The 
principal  proposal,  would  have  operated 
to  spread  the  lost  volumes  attributable 
to  a  closed  station  across  the  marketing 
area  of  the  supplying  refiner.  This  is  the 
effect  currently  in  cases  where  a  refiner 
operated  outlet  is  closed. 

This  scheme  was  based  upon  an 
assumption  that  a  closed  service  station 
is  a  good  measure  of  decreased  demand 
within  a  market.  On  the  basis  of  the 
many  public  comments  received,  and 
further  consideration,  it  appears  that 
this  assumption  in  many  cases  is 
unwarranted.  For  example,  it  has  been 
suggested  that  many  factors  can 
contribute  to  station  closings  including 
changing  economics  of  the  outlet 
operator  or  owner  of  the  real  property 
upon  which  it  is  situated,  and  changes  in 
demand  patterns,  demographics, 
competition,  and  marketing  strategies  of 
outlet  operators  and  suppliers.  More 
importantly,  it  has  been  pointed  out  that 
station  closings  often  result  from  a 
firm’s  effort  to  consolidate  its  retail 
operations  to  promote  increased 
marketing  efficiencies  and  to  enhance 
the  profitability  of  its  units.  Employment 
of  this  strategy  does  not  necessarily 
indicate  reduced  demand  and  may  be 
appropriate  as  often  in  growth 
environments  as  not. 

hi  light  of  the  extensive  comment 
received  to  this  effect,  ERA  included 
within  its  general  proposed  revisions  to 
the  gasoline  allocation  program 
proposals  that  would  grant  suppliers 
more  flexibility  to  shift  volumes  from 
lost  accounts  to  remaining  outlets  (45  FR 
20078,  June  12, 1980). 

Under  the  proposal,  suppliers, 
including  refiners,  would  be  permitted  to 


distribute  the  base  period  volumes  of 
closed  outlets  among  remaining  outlets 
in  any  way  they  choose,  provided  they 
do  not  jeopardize  the  relative  volumes 
allocable  to  their  independently 
operated  outlets.  They  would  not  be 
permitted  to  increase  the  total  base 
period  uses  of  company  operated 
outlets,  and  such  shifts  could  not  be 
certified  as  increases  in  supply 
obligations. 

As  stated  in  the  preamble  to  the  June 
12  gasoline  allocation  proposals,  the 
supplier  flexibility  provisions  appear  to 
conflict  with  objectives  of  the  pending 
downward  certification  proposals.  In 
some  respects,  this  may  be  true.  To  the 
extent  that  retail  outlet  closings  were 
proposed  as  a  measurement  of 
decreased  demand  within  a  market,  the 
two  proposals  conflict.  To  the  extent 
that  the  objective  of  a  downward 
certification  procedure  is  to  assure  that 
a  reseller’s  entitlements  match  as 
closely  as  possible  the  resellers’  actual 
obligations,  the  two  proposals  do  not 
conflict.  If  volumes  are  transferred  from 
a  closed  outlet  to  a  remaining  outlet 
supplied  by  a  firm  under  the  proposed 
supplier  flexibility  provisions,  the 
volumes  would  be  included  in  the  base 
period  supply  entitlements  of  the 
remaining  outlets.  No  downward 
certification  procedure  would  be 
necessary,  because  the  supply 
entitlements  of  the  wholesale  purchaser- 
reseller  would  still  be  equivalent  to  its 
base  period  supply  obligations.  If 
volumes  freed  from  closed  accounts 
were  not  included  in  remaining  outlets’ 
base  period  volumes,  they  would  be 
certified  to  suppliers  as  a  downward 
adjustment  to  base  period  entitlements. 
This  operation  of  the  two  sets  of 
proposed  provisions  would  be 
consistent  and  would  tend  to  assure  the 
accuracy  of  the  allocation  fraction  as  a 
measure  of  actual  supply. 

e.  No  Action.  In  its  preparation  of 
regulatory  analyses,  the  ERA  normally 
considers  the  costs  and  benefits  of  the 
always  available  alternative  of  taking 
no  action.  In  light  of  the  many 
implications  involved  in  adopting  some 
form  of  downward  certification 
procedure,  this  alternative  deserves  full 
consideration.  Jobbers  and  their 
representatives  argued  strenuously  in 
favor  of  this  course. 

1.  Effect  on  Marketers.  Since  its 
inception  in  1974,  the  regulatory 
provisions  have  operated  without  any 
generally  applicable  requirement  to 
provide  for  mandatory  reductions  in 
base  period  allocation  entitlements  to 
reflect  lost  business.  The  apparent  effect 
of  the  absence  of  such  a  requirement  in 
conjunction  with  the  relatively 


58794 


Federal  Register  /  Vol.  45,  No.  173  /  Thursday,  September  4, 1980  /  Proposed  Rules 


accessible  means  such  firms  have  to 
increase  allocations  may  have 
contributed  to  the  growth  of  jobbers  as  a 
class.  This  result  is  consistent  with  the 
program’s  objective  to  preserve  the 
independent  marketing  sector  of  the 
industry.  An  expanding  independent 
marketing  segment  can  operate  to 
assure  that  competition  achieves  its  goal 
of  improving  distribution  of  supplies  and 
restraining  price.  This  improving 
position  of  independent  marketers  can 
in  part  be  traced  to  relatively  favorable 
treatment  of  this  group  under  the 
regulations. 

However,  the  objective  of  the  program 
to  minimize  interference  with  market 
mechanisms  may  be  frustrated  by  the 
provisions  that  contribute  to  marketer 
growth  beyond  that  which  would  be 
permitted  by  a  free  market.  The  present 
ability  of  a  jobber  to  increase  the  supply 
it  is  allocated  over  the  objection  of  the 
refiner  producing  the  product  would  not 
be  available  without  a  regulatory 
program.  In  the  context  of  a  generally 
fixed  amount  of  available  supply,  these 
increases  are  often  made  at  the  expense 
of  existing  retail  outlets  that  have  no 
comparable  means  of  obtaining 
allocation  increases.  No  action  in  this 
proceeding  would  continue  the 
favorable  treatment  jobbers  receive  in 
this  regard,  and  this  could,  over  the  long 
term,  contribute  to  economic 
inefficiency.  The  adverse  impacts  on  the 
independent  retail  segment  of  the 
market  would  also  continue.  By  favoring 
one  segment  of  the  independent  sector, 
the  viability  of  another  could  be 
jeopardized. 

2.  Effect  on  Supply.  Without  a 
downward  certification  requirement  it 
can  be  anticipated  that  jobbers  and 
other  marketers  will  continue  to  take 
advantage  of  the  present  liberal  upward 
adjustment  procedures  to  the  detriment 
of  competing  firms.  Failure  to  adopt  a 
downward  certification  requirement 
could  result  in  some  illegal  spot  market 
activity  during  times  when  competing 
firms  have  insufficient  product  to  supply 
base  period  customers.  Further,  the 
disadvantages  associated  with  a 
distorted  allocation  fraction  would  also 
continue. 

The  separately  proposed  revisions  to 
the  allocation  program  could,  if  adopted, 
reduce  the  need  for  a  downward 
certification  procedure.  First,  the 
proposed  restrictions  on  new  station 
assignments  should  result  in  fewer 
volumes  being  diverted  to  jobbers  in  this 
manner.  The  proposed  requirement  that 
all  suppliers  be  "willing”  could  reduce 
significantly  jobbers’  ability  to  receive 
increased  allocations  solely  because  of 
the  regulations.  In  addition,  the 


proposed  modification  that  would 
enable  existing  retail  outlets  to  obtain 
increases  would  encourage  more 
efficient  conversions  and  reduce  new 
station  applications,  and  thereby  the 
increased  allocations  available  to 
jobbers  as  a  class. 

No  action  taken  with  respect  to  a 
downward  certification  requirement 
would  serve  chiefly  to  provide  a 
favorable  environment  for  continued 
jobber  expansion  at  the  expense  of  the 
retail  dealer  and  continue  distortion  of 
the  allocation  fraction.  If  the  pending 
proposals  (i)  to  place  existing  and  new 
stations  on  the  same  basis  for  increases, 
(ii)  to  require  that  all  suppliers  be 
“willing"  to  authorize  new  assignments 
and  adjustments,  and  (iii)  to  increase 
supplier  flexibility  are  adopted  the  need 
for  a  downward  certification  provision 
would  appear  to  be  reduced. 

V.  Conclusion 

The  unintended  regulatory  effects  that 
the  alternative  downward  certification 
proposals  are  intended  to  resolve  are 
real  and  continue  today.  The  regulations 
have  permitted  jobbers  to  draw  product 
away  from  competing  segments  of  the 
marketing  industry.  Further,  the 
continuing  distortion  of  the  allocation 
fraction  should  be  corrected. 

While  it  appears  that  there  is  a 
definite  benefit  to  granting  marketers 
some  degree  of  flexibility  to  move 
product  within  their  distribution 
systems,  experience  has  shown  that 
some  abuses  can  and  have  occurred 
during  periods  of  shortfall  in  gasoline 
supply.  Adoption  of  a  downward 
certification  provision  on  a  prospective 
basis  as  a  condition  to  receiving  an 
upward  adjustment  appears  to  be  the 
most  satisfactory  alternative.  It  could 
resolve  identified  problems  without  the 
disruptive  effects  of  a  retroactive 
provision. 

The  downward  certification  proposal 
should  be  considered  together  with  the 
pending  proposed  allocation  revisions. 
The  adoption  of  more  restrictive 
standards  for  new  station  assignments, 
the  proposed  “willing”  supplier 
provisions,  and  the  increased  supplier 
flexibility  provisions  could  diminish  the 
need  for  a  downward  certification  rule. 
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